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SYNOPSIS

The issue presented to the O0ffice of Administrative Law was
whether the Department of Corrections'! "Case Records Manual,"
Chapters 100 through 1200, noninclusive, which set forth rules
and procedures for establishing, maintaining, using and disposing
of informational case records for each inmate, are "regulations"
required to be adopted in compliance with the Administrative
Procedure Act.

The Office of Administrative Law concludes that the above-noted
chapters of the Department's Case Records Manual, are "regula-
tions," except for certain sections that are either nonregulatory
or are restatements of existing statutes, regulations, or case
law.
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THE ISSUE PRESENTED 2

The Office of Administrative Law ("OAL") has been requested to
determine3 whether the Department of Corrections' ("Department")
Case Records Manual, Chapters 100 through 1900, noninclusive,#4
which deal with establishing, maintaining, using and disposing of
inmate informational records, including issues related to the dis-
closure of inmate information, the length of time records must be
maintained, and opportunities to correct or comment upon material
contained in records, are "regulations" as defined in Government
Code section 11342, subdivision (b), and therefore violate
Government Code section 11347.5, subdivision (a).>

THE DECISION 6,7,8,9

OAL concludes that the above-noted chapters of the Department's
Case Records Manual (1) are subject to the requirements of the
Administrative Procedure Act (APA),10 (2) are "regulations" as
defined in the APA, and (3) therefore violate Government Code
section 11347.5, subdivision (a), except for certain sections that

are either nonregulatory or are restatements of existing statutes,
regulations, or case law.
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AGENCY, AUTHORITY, APPTICABILITY OF APA; BACKGROUND

Adency

California's first, and for many years only, prison was
located at San Quentin. As the decades passed, additional
institutions were established, leading to an increased need
for uniform statewide rules. Ending a long period of decen-
tralized prison administration, the Legislature created the
California Department of Corrections in 1944.11 The Legis-
lature has thus entrusted the Director of Corrections with a
"difficult and sensitive job,"+2

"[t]lhe supervision, management and control of the
State prisons, and the responsibility for the care,
custedy, treatment, training, discipline and employ-
ment of persons confined therein . Ln13

Authority 4
Penal Code section 5058, subdivision (a), provides in part:
"The director [of the Department of Corrections] may

prescribe and amend rules and requlations for the admin-
istration of the prisons. . . ." [Emphasis added. ]

Applicability of the APA to Agency's Quasi-Legislative
Enactments

Penal Code section 5058, subdivision (a), currently provides
in part:

"The director [of the Department of Corrections] may
prescribe and amend rules and regulations for the admin-
istration of the prisons. The rules and regulations
shall be promulgated and filed pursuant to [the APA]

+ « " [Emphasis added.]

In any event, the APA applies to all state agencies, except
those "in the judicial or legislative departments."is Since
the Department is in neither the judicial nor the legislative
branch of state government, we conclude that APA rulemaking
requirements generally apply to the Department.+6

General Background

To facllitate understanding of the issues presented in this
Request, we will discuss pertinent statutory and regulatory
law, as well as the undisputed facts and circumstances that
have given rise to the present Determination.
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Background: The Depariment's Three Tier Requlatcry Scheme

The Department of Corrections was traditionally considered
exempt from codifying any of its rules and regulations in the
California Cede of Regulations (CCR).

Dramatic changes to this policy have occurred in the past 15
years, in part reflecting a broader trend in which legisla-
tive bodies have addressed "deep seated problems of agency
accountability and responsiveness"l? by generally requiring
administrative agencies to follow certain procedures, notably
public notice and hearing, prior to adopting administrative
regulations. "The procedural requirements of the APA," the
California Court of Appeal has pointed out, "are des;gned to
promote fulfillment of its dual objectlves»~mean1ngful public
participation and effective judicial review."1l8 gome legis-
latively mandated requirements reflect a concern that regqula-
tory enactments be supported by a complete rulemaking record,
and thus be more likely to withstand judicial scrutiny.

The Department has for many years used a three-tier regulato-
ry scheme to carry out its duties under the California Penal
Code. The first tier consists of the "Director's Rules," a
relatively brief collection of statewide "general princi-
ples," which were adopted pursuant to the APA and are cur-
rently contained in about 200 CCR pages.

The second tier consists of the "family of manuals," a group
of six "procedural" manuals containing additional statew1de
rules supplementing the Director's Rules. The manuals are
the Classification Manual, the Departmental Administrative
Manual, the Business Administration Manual, the Narcotic Out-
patient Program Manual, the Parole Procedures Manual-Felon,
and the Case Records Manual, which is the Manual being chal-
lenged by the Requester in this Determination.l1?,20 wManu-
als are updated by "Administrative Bulletins,® whlch typl-

cally include replacement pages for modified manual provi-
sions.

Manuals are intended to supplement CCR provisions. The
Preface to Chapter 1, titled "Rules and Regulations of the
Director of Corrections" (Title 15, Division 3, of the CCR),
states in part:

"Statements of policy contained in the rules and regula-
tions of the director will be considered as regulations.,

Procedural detail necessary to implement the reguliations
is not always included in each regulation. Such detail

will be found in appropriate departmental procedural
manuals and in institution operational plans and proce-
dures." [Emphasis added. ]

The Departmental Administrative Manual makes clear in general

that local institutions are expected to strictly adhere to
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the supplementary rules appearing in departmental procedural
manuals, and specifically requires that local cperations
plans are to be consistent with the statewide procedural
manuals.

According to section 102(a) of the Administrative Manual:

"[ilt is the pelicy of the Director of Corrections that
all institutions . . . under the jurisdiction of the
Department . . . shall . . . observe and follow estab~
lished departmental goals and procedures as reflected in

departmental manuals . . . ." [Emphasis added.]

Section 240(c) of the Administrative Manual states:

"While the policies and procedures contained in the
procedural manuals are ag mandatory as the Rules and
Regulations of the Director of Corrections, the direc-
tions given in a manual shall avoid use of the words
'rule(s)' or 'regulation(s)' except to refer to the
Director's Rules or the rules and regulations of another
governmental agency." [Emphasis added.]

Section 242 ("Local Operational Procedures") of the Adminis-
trative Manual provides in part:

"Each institution . . . shall operate in accordance with

the departmental procedural manuals, and shall develcp

local policies and procedures consistent with depart-
mental procedures and goals.

"{a) Each institution . . . shall establish local proce-
dures for all major program coperations.

L3 . . (3

"(b) Brocedures shall be consistent with laws, rules,
and departmental administrative policy. . . ." [Emphasis
added. ]

These sets of rules issued by individual wardens or superin-
tendents are known variously as "local operational proce-
dures, " "operations plans," "institutional procedures,” and
other similar designations.?2 We simply refer to these
documents as "operations plans."

The third tier of the regulatory scheme thus consists of
hundreds (perhaps thousands) of these "“operations plans,"
drafted by individual wardens and superintendents and ap-
proved by the Director. These plans often repeat parts of
statutes, Director's Rules, and procedural manuals.<3
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These operations plans are authorized in a duly-adopted
regulation. Title 15, CCR, section 3380, subsection (c),
specifically provides:

"Subiect to the approval of the Director of Corrections,
wardens, superintendents and parcle region administra-
tors will establish such operational plans and proce-
dures as are required by the director for implementation
of requlations and as may ctherwise be required for
their respective operations. Such procedures will apply
only to the inmates, parolees and personnel under the
administrator." [Emphasis added. ]

In this Determination, however, we are concerned only with
cne segment of the Department's second tier--the Case Records
Manual, and the sections specifically challenged by the
Requester.24

Background: lLegislative and Judicial Actions

In the 1970's, efforts were made to require the Department to
follow APA procedures in adopting its regulations. The first
effort to attain this goal through the legislative process
rassed the Assembly in 1971, but failed to obtain the approv-
al of the Senate Finance Committee,25 A two-pronged effort
followed. Another bill was introduced;2® the Sacramento
Superior Court was asked to order the Department to follow
APA procedures. Both efforts initially succeeded. The court
ordered the Department to comply with the APA; both houses of
the Legislature passed the bill. However, while the bill was
on Governor Reagan's desk in 1973, the California Court of
Appeal overturned the trial court decision.?7 Shortly after
the appellate decision, the Governor vetced the bill.

In 1975, a third bill?8 passed the Legislature and was
approved by Governor Brown.22 1In passing this third bill,
the Legislature set a deadline for the Department to place
its regulations in the APA:

"It is the intent of the Legislature that any rules and
regulations adopted by the Department of Corrections

. . prior to the effective date of this act {January
1, 19761, shall be reconsidered pursuant to the provi-
51ons of the Administrative Procedure Act before July 1,
1976. [Emphasis added.]30

Prior to the July 1, 1976 deadline, the Department adopted
the Director's Rules, the first tier of the regulatory
scheme, into the CCR. In subsequent years, court decisions
have struck down portions of the second tier--the Cla551f1ca—
tion Manual3l and parts of the Administrative Manual3Z2--for
failure to comply with APA requirements.33 OAL regulatory
determinations have found the Classification Manual,

several portions of the Administrative Manual,35 and two
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sections of the Case Records Manual3® to violate Government
Code section 11347.5.

Background: This Reguest for Determination

Section 2081.5 of the Penal Code states:

"The Director of Corrections shall keep complete case
records of all prisoners under custody of the depart-
ment . . . . [Par.] Case records shall include all

information received by the Director of Corrections from
the courts, probation officers, sheriffs, police depart-
ments, district attorneys, State Department of Justice,
Federal Bureau of Investigation, and other interested

agencies and persons. Case records shall also include a

record of diagnostic findings, considerations, actions
and dispositions with respect to classification, treat-
ment, employment, training, and discipline as related to
the institutional correctional program followed for each
prisoner. . ., ."

On May 18, 1988, Patrick T. O'Connell ("Regquester"), an
inmate at the California State Prison at Folsom, filed a
Request for Determination with OAL challenging certain sec-
tions of Chapters 100 through 1900, noninclusive, of the
Department's Case Records Manual ("second tier" rules per-
taining to the establishment, maintenance, use and disposi-
tion of individual inmate's informational records). The
Manual is over 900 pages in length, including a revisions
record, tables of contents, and exhibits. The Manual sec-
tions specifically challenged by the Reguester are approxi-
mately 85 pages in length.

The Manual is divided into 28 "Chapters," grouped in six
"Parts." The six Parts are:

1

Uniform Case Records (Chapters 100 - 1100)
(According to the Requester's copy and OAL's copy
of the Manual, there are no chapters 1200 - 1900)

2 - Records System (Chapters 2000 - 2300)

3 = Legal (Chapters 3000 - 3300)

4 - Release (Chapters 4000 =~ 4600)

5 - Parole (Chapter 5000)

6 - Specialized Records (Chapters 6000 - 6100)

The challenged provisions of the Manual deal with substantive
areas related to the keeping of records, including issues

related to inmate access to case records, the disclosure of
inmate information, the recording of court decisions, orders
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and releases, documents regarding detainers, notices and
extraditions, time computation, the length of time records
must be retained, and opportunities to correct or comment
upen material contained in the records.

On December 2, 1988, OAL published a summary of this Reguest
for Determlnation in the California Regulatory Notice Regis-
ter, along with a notice inviting public comment.37

On January 17, 1989, the Department filed a Response to the
Request with OAL. In its Response, the Department states
that the

"Case Records Manual contains a compilation of codified
laws, case-law, and staff instructions relative to the
process in receiving, releasing, and computing of time
to serve for inmates/paroclees under the jurisdiction of
the Department. . . . ({Par.] . . . In some sections,
the manual recites Board of Prison Terms rules, require-
ments for retention of records, and provides forms to
assist an inmate in resolv1ng outstanding cases in the
judicial system., . . ."38

DISPOSITIVE ISSUES
There are two main issues before us:39

(1) WHETHER THE CHALLENGED RULES ARE "REGULATIONS" WITHIN
THE MEANING OF THE KEY PROVISION OF GOVERNMENT CODE
SECTION 11342.

(2) WHETHER THE CHALLENGED RULES FALL WITHIN ANY ESTABLISHEED
EXCEPTION TO APA REQUIREMENTS.

FIRST, WE INQUIRE WHETHER THE CHALLENGED RULES ARE
"REGULATIONS" WITHIN THE MEANING OF THE KEY PROVISION OF
GOVERNMENT CODE SECTION 11342.

In part, Government Code section 11342, subdivision (b)
defines "regulation" as:

". . . every rule, requlation, order, or standard
of general application or the amendment, supplement
or revision of any such rule, regqulation, order or
standard adopted by any state agency to implement,
interpret, or make specific the law enforced or
administered by it, or to govern its procedure,

+ +» " [Emphasis added.]

Government Code section 11347.5, authorizing OAL to determine
whether or not agency rules are "regulations," provides in
rart:
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" (a) No state agengy ghall issue, utilize, en-
force, or attempt to enforce any guideline, crite-
rion, bulletin, manual, instruction [or] . . .
standard _of general application . . . which is a
requlation as defined in subdivision (b) of Section
11342, unless the guideline, criterion, bulletin,
manual, instruction {or] . . . standard of general
application . . . has been adopted as a regulation
and filed with the Secretary of State pursuant to
(the APA] . . . ." [Emphasis added.]

Applying the definition of "regulation" found in Government
Code section 11342, subdivision (b) involves a two-part
inquiry:

First, is the informal rule either
o a rule or standard of general application or
o a modification or supplement to such a rule?

Second, has the informal rule been adopted by the agency
to elther

o implement, interpret, or make specific the law
enforced or administered by the agency or

o govern the agency's procedure?
The answer to the first part of the inquiry is "yes."

For an agency rule to be "of general application" within the
meaning of the APA, it need not apply to all citizens of the
state. It is sufficient if the rule applies to all members
of a class, kind or order.4C It has been judlczally held
that "rules significantly affecting the male prison popula-
tion" are of "general application."4l The challenged rules
governlng the establishment, maintenance, use and disposition
of inmates' informational records, as set forth in the Case
Records Manual, significantly affect all inmates statewide in
the custody of the Department. This statewide application is
evidenced by the Department's policy stated in section l02(a)
of the Department's Administrative Manual:

"It is the policy of the Director of Corrections that
all institutions . . . under the jurisdiction of the
Department . . . shall . . . observe and follow estab-
lished departmental goals and procedures as reflected in
departmental manuals . . . ." [Emphasis added.]

The answer to the second part of the inguiry is also “yes,"
except for the challenged sections that are either nonregula-
tory or restatements of existing statutory, regulatory or
case law.
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We note several problems with the Case Records Manual, e.g.
Manual sections that restate Department or Board of Przson
Terms' ("BPT") regulations which have been repealed and
Manual sections that refer to nonapplicable or inaccurate
Penal Code sections, or the Penal Code section has been
repealed We recognize the important role the Manual plays
in conveying instructions to agency staff and informing the
staff of applicable statutory, regulatory and decisional law.
However, the importance of updating the Manual on at least a
yearly basis cannot be stressed enough this would help avoid
the confusion and problems contained in the Case Records
Manual.

For purposes of this Determlnatlon, and as examples of the
numerous regulatory provisions contained in the Manual,43 we
will focus on three challenged sections of the Manual that we
have found to be regulatory.

EXAMPLE NC. 1 =-- Challenged sections of Chapter 300:

The Requester specifically challenged sections 220, and

323 (k) and (¢) of Chapter 300. We will discuss these sec-
tions together since they all concern the length of time
records will be retained before being disposed of by the
Department's archives unit. The archives unit receives the
records of all inmates after they are discharged from the
Department's custoedy.

Section 320 states:

"Processing and Purging. (a) Upon receipt [ky the
departmental archives unit] of the records of discharged

persons, the following purging and retention schedules
will be followed.

(1) Medical and psychiatric files. Retain intact
for seven years after discharge. These records
will be destroyed at the end of the seven year
period (22 [CCR] 70751(c)).

(2) Central Files. Retain intact for five years
after discharge.

"(b) Five years after discharge, the Central File will
be purged of all material except those items on the CEC
Form 663, Purging Control Record. These items will be
placed on microfilm and the originals destroyed. The
microfilm cartridges will be retained for an additional
20 years, then destroyed." [Emphasis added.]

Subsections (b) and (c¢) of section 321, titled "Exceptions to
General Procesgssing and Purging Schedule," provide:
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"{b) Discharged superior court diagnostic cases ("2Z"),
After being retained in the reception center for six
months after discharge, all records for diagnostic cases
will be forwarded to the archives unit. These records
will be retained intact for an additional two and one-
half years and then destroved.

"{c) Records of deceased.

(1) Following a six month or conclusion of liti-
gation retention period in the institution or pa-
role region, the records will be forwarded to the
archives unit. These records will be retained
intact until three years after the death or conclu-
sion of litigation. At the end of this periocd the
procedure in Section 320 will be followed.

(2) . . . nad

-

Government Code section 11342, subdivision (b) defines "regu-
lation" as:

". . . every rule . . . adopted by any state agency
to implement, interpret, or make specific the law
enforced or administered by it, or to govern its
procedures . . . ." [Emphasis added.]

Manual sections 320 and 321(b) and {(c) implement, 1nterpret
or make specific Penal Code section 5058 which provides in
part:

"The director [of the Department of Corrections] may
prescribe and amend rules and regulations for the
administration of the prisons . . . ." [(Emphasis
added. ]

These particular rules also implement, interpret or make
specific Penal Code section 2081.5 which states in part:

"The Director of Corrections shall keep complete case

records of all prisoners under custody of the depart-
ment . . . ." [Emphasis added.]

Additicnally, Manual sections 320 and 321(b) and (¢) are
rules set forth by the Department to govern its procedures
for retaining and disposing of inmate records.

We note that subsection 320(a) (1) contains a reference to
Title 22, CCR, section 70751(¢). Section 70751(c) is a regu-
lation of the State Department of Health Services, and falls
within Division 5 ("Licensing and Certification of Health
Facilities, Home Health Agencies, Clinics, and Referral Agen-
cies"), Chapter 1 ("General Acute Care Hospitals"), Article 7
("Administration®), Section 70751(c) provides in part:
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"(c) Patient records including X-ray films or reproduc-
tion thereof shall be preserved safely for a_minimum of

seven years following discharge of the patient . . . ."

[Emphasis added. ]

Upon reviewing section 70751(¢), we conclude that section
70751 (c) governs the disposal of medical reccrds by a hospi-
tal upen a patient's discharge from a general acute care
hospital, not the disposal of medical records by the archives
unit upon an inmate's discharge from a gorrectional facility
cf the Department. Hence, Manual subsection 320(a){1l) is not
a restatement of governing regulatory law. The Department
basically "borrowed" or "copied" the Department of Health
Services' rule (section 70751(c)) in establishing a rule
governing correctional facilities.

We therefore conclude that Manual sections 320 and 321(b) and
(c) not only implement, interpret or make specific Penal Code
sections 5058 and 2081.5, but that they also govern the De-
partment's procedures for retaining and disposing of inmates'
records, and therefore meet the definition of '"regulation."

EXAMPILE NO., 2 -~ Section 920{(a)-(c):

Section 920(a)=-(c) of Chapter 900, titled "Detainers, Notices
and Extraditions," provides the following procedures:

"Article 3 ~ Notification to Filing Authorities

"Section 920. General Considerations. (a) Each agency
which has filed a detainer against an inmate will be
notified of the individual's pending release 90 days
prior to the inmate's tentative release date.

"(b) Normally, it is departmental policy to release an
inmate to the agency which placed the first detainer
against the inmate if that agency wishes to exercise its
detainer.

(1) However, if multiple detainers are on file,
and one of the detainers is based upon a judgment
and sentence to a term of imprisonment, the initial
offer of custody will be to the agency holding the
prison term detainer.

"(c) When multiple detainers are on file and the inmate
is released to one of the detainers, the remaining de-
tainers will be given to the transportlng cofficers, and
the other agencies will be notified of the release and
the agency that assumed custody." ([Original emphasis.)

Penal Code section 4755 describes the action the Department
may take when a detainer is filed against a prisoner while
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serving a term of imprisonment in the custody of the Depart-
ment. Section 4755 further defines "detainer" as meaning a
"warrant of arrest." Basically, a detainer is filed against
the prisoner by an appropriate officer of another jurisdic-
tion for untried criminal charges against the prisoner pend=~
ing in the other jurisdiction. The detainer is a written
request for temporary custody or availability of the prisoner
go that the prisoner may be presented to the court in the
cther jurisdiction to resolve the pending actions.

We conclude that section 920 implements, interprets or makes
specific Penal Code section 5058 (set out above under Example
No. 1) and that it also governs Department procedures reqard—
ing the release of an inmate who has detainers filed against
him or her.

EXAMPLE NO, 3 -- Section 1157

Section 1157 of Chapter 1100, titled "Retroactive Calcula-
tions," provides in part:

"Section 1157. Penal Code Sections 3022/3042 Notices

"(a) For all inmates who will have a SO [serious of-
fender] hearing (after final determination is made by
the BPT [Board of Prison Terms], notices will [be} sent
to the judge and district attorney only. The notice
will indicate that a hearing will be held 'no earlier
than 30 days after the date of this notice.' No 80
hearings will be held until the statutory 30 days have
elapsed after the mailing of the notice.

"(b) . . . "D [Title of section 1157 underiined in
the original; other emphasis added.]

A serious offender hearing is defined in Manual section 1150
as a hearing, to be conducted by BPT as authorized by Penal

Code section 1170.2, "for the purpose of possibly extending
the inmate's normally calculated DSL_[determinate sentencing

law] term These extended term hearlngs are referred to as
serious offender (80) hearings.! (Emphasis added.)

We find Manual section 1157 meets the definition of "regula-
tion" for the following reasons. First, section 1157 imple-

ments, interprets or makes specific Penal Code 5058 (seft out
above in Exanple No. 1).

Second Penal Code section 3022 was REPEALED on July 1,

1877, and related to the notice of the meeting to flx the
term of imprisonment. Therefore, Manual section 1157 is not
a restatement of existing statutory law.
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Third, Penal Code section 3042 requires that:

"(a) At least 30 days before the [BPT] . . . meet[s] to
review or consider the . . . setting of a parole date
for any prisoner sentenced to a life sentence {e.g., an
indeterminate term], the [BPT] shall send written notice
thereof to each of the following persons: the judge of
the superiocr court before whom the prisoner was tried
and convicted, the attorney who represented the defen-
dant at trial, the district attorney of the county in
which the offense was committed, the law enforcement
adgency that investigated the case, and where the prison-
er was convicted of the murder of a peace officer, the
law enforcement agency which had emploved that peace
officer at the time of the murder. In the case of a
prisoner sentenced to a life sentence for first-degree
murder, the [BPT] shall also send written notice to the
next of kin of the person murdered where a request for
such notice has been filed with the [BPT] by the next of
kin,

We find the use of a "section 3042" notice for notification
cf an SO hearing guite confusing. The Ysection 3042" notice
is used in a particular situaticn which concerns inmates
serving an indeterminate sentencing term (life sentence);
whereas, the SO hearing is for possibly extending an inmate's
determinate sentencing term. Assuming, without deciding,
that use of a "section 3042" notice for notification of an SO
hearing is appropriate, section 3042 nonetheless requires the
notice be sent to the superior court judge, the district
attorney, the inmate's defense counsel, the investigating law
enforcement agency, and possibly two other interested par-
ties. In sharp contrast, Manual section 1157 states that
notice will be sent only to the superior court judge and the
district attorney. Manual section 1157 thus carves out an=-
other use for a "section 3042" notice and limits the number
of persons to be notified to less than that required by sec-
tion 3042.

We therefore find that Manual section 1157 meets the defini-
tion of "regulation" and must be adopted pursuant to the APA.

WE THEREFORE CONCLUDE, BASED ON OUR ANALYSES, FINDINGS, AND
CONCLUSIONS STATED HEREIN AND IN PRIOR DETERMINATIONS, THAT
THE CHALLENGED SECTIONS OF CHAPTERS 100 THROUGH 1900 OF THE
DEPARTMENT'S CASE RECORDS MANUAL ARE "REGULATIONS" AS DEFINED
IN GOVERNMENT CODE SECTION 11342, SUBDIVISION (b), EXCEPT
THOSE SECTIONS THAT ARE EITHER NONREGULATORY OR ARE RESTATE-
MENTS OF EXISTING STATUTORY OR REGULATORY LAW.
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SECOND, WE INQUIRE WHETHER THE CHALIENGED RULES FALL WITHIN
ANY FSTABLISHED EXCEPTION TO APA REQUIREMENTS.

Rules concerning certain activities of state agencies--for
instance, "internal management"--are not subject to the
procedural requirements of the APA.%47

The internal management exception is applicable to a number
of the rules set forth in the Case Records Manual. For
example, section 927 (b) states:

"Section 927. Release to Subsequent Prison Commitments.

{a) . . .

"(b) When it is determined that an individual is eligi-
ble for release to an agent of another state, the cor-
rectional case records manager will make arrangements
for the release of the inmate on the date of his sched-
uled release at a time convenient to transporting offi-
cers, insofar as possible, within normal business
hours." [Heading underlined in the original.]

Section 927(b) relates only to the "internal management! of
the Department, and thus the internal management exception
applies and section 927(b) is not subject to APA require-
ments.

As discussed above, however, under the heading "II. DISPOSI-
TIVE ISSUES," a substantial number of the rules set forth in
the Department's Case Records Manual, in Chapters 100 through
1900, are standards of general application which implement,
interpret or make specific the law enforced or administered
by the Department or govern the Department's procedures.
These rules of a regulatory nature fall neither within the
internal management exception nor within any other recognized
APA exception.
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DATE;

February 21, 1989

CONCLUSION

For the reasons set forth above, OAL finds that the Depart-
ment's Case Records Manual, Chapters 1006 through 1900, nonin-
clusive, (1) are subject to the requirements of the APA (2}
are "regulations" as defined in the APA, and (3) therefore
viclate Government Code section 11347. 5, subdivision (a),
except for certain sections that are elther nonregulatory or

are restatements of existing statutes, regulations, or case
law.
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This Request for Determination was filed by Patrick T.
O'Connell, B-97941 (Patterson), 2-Al-06 Folsom, Represa, CA
95671. The Department of Corrections was represented by
Gregory W. Harding, Deputy Director, Evaluation and Compli-
ance Division, and Sara L. Bruce, Chief, Regulations and
Policy Management Unit, P. O. Box 942883, Sacramento, CA
94283-0001, (916) 445-0495.

To facilitate indexing and compilation of determinations,
OAL assigned--beginning with 1989 OAL Determination No. 1--
consecutive page numbers to all determinations issued within
each calendar year, e.g., the first page of this determina-
tion is "59" rather than "1."

The legal background of the regulatory determination process
~-including a survey of governing case law--is discussed at
length in note 2 to 1986 OAL Determination No. 1 (Board of
Chiropractic Examiners, April 9, 1986, Docket No. 85-001),
California Administrative Notice Register 86, No. 16-Z, April
18, 1986, pp. B~14--B-16; typewritten version, notes pp. 1l=-4.
Since April 1986, the following published cases have come to
our attention:

Americana Termite Company, Inc. v. Structural Pest
Control Board (1988) 199 Cal.App.3d 228, 244 Cal.Rptr.
693 (court found--without reference to any of the perti-
nent case law precedents--that the Structural Pest
Contrel Board's auditing selection procedures came
within the internal management exception to the APA
because they were "merely an internal enforcement and
selection mechanism"); Association for Retarded
Citizens--California v. Department of Developmental
Services (1985) 38 Cal.3d 384, 396, n. 5, 211 Cal.Rptr.
758, 764, n. 5 (court avoided the issue of whether a DDS
directive was an underground regulation, deciding in-
stead that the directive presented "authority" and
"consistency" problems); City of Santa Barbara v.
California Coastal Zone Conservation Commission (1977)
75 Cal.App.3d 572, 580, 142 Cal.Rptr. 1356, 361
(rejecting Commission's attempt to enforce as law a rule
specifying where permit appeals must be filed--a rule
appearing solely on a form not made part of the CCR) ;
Johnston v. Department of Personnel Administration
(1987) 191 Cal.App.3d 1218, 1225, 236 Cal.Rptr. 853, 857
(court found that the Department of Personnel Admin-
istration's "administrative interpretation" regarding
the protest procedure for transfer of civil service
employees was not promulgated in substantial compliance
with the APA and therefore was not entitled to the usual
deference accorded to formal agency interpretation of a
statute); Natignal Elevator Services, Inc. v. Department
of Industrial Relations (1982) 136 Cal.App.3d 131, 186
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Cal.Rptr. 165 (invalidating internal legal memorandum
informally adopting narrow interpretation of statute
enforced by DIR); Wheeler v. State Board of Forestry
(1983) 144 Cal.App.3d 522, 192 Cal.Rptr. 693 (over-
turning Beard's decision to revoke license for "gross
incompetence in . . . practice" due to lack of regula=-
tion articulating standard by which to measure licen-
see's competence).

In a recent case, Wightman v. Franchise Tax Board (1988) 202
Cal.App.3d 966, 249 Cal.Rptr. 207, the court found that
administrative instructions promulgated by the Department of
Social Services, and requirements prescribed by the Franchise
Tax Board and in the State Administrative Manual--which
implemented the program to intercept state income tax refunds
to cover child support obligations and obligations to state
agencies--constituted quasi-legislative acts that have the
force of law and establish rules governing the matter cov-
ered. We note that the court issued its decision without
referring to either:

(1) the watershed case of Armistead v. State Personnel
Board (1%78) 22 Cal.3d 198, 149 Cal.Rptr. 1, which
authoritatively clarified the scope of the statutory
term "regulation"; or

(2) Government Code section 11347.5.

The Wightman court found that existence of the above noted
uncodified rules defeated a "denial of due process" claim.
The "underground regulations" dimension of the controversy
was heither briefed by the parties nor discussed by the
court., [We note that, in an analogous factual situation
involving the intercept requirements for federal income tax
refunds, the California State Department of Social Services
recently submitted to OAL (OAL file number 88-1208-02)
Internal Revenue Service (IRS) Tax Refund Intercept Program
regulations. These regqulations were approved by OAL and
filed with the Secretary of State on January 6, 1989,
transforming the ongoing IRS intercept requirements from
administrative directives into formally adopted departmental
regulations.]

Readers aware of additional judicial decisions concerning
"underground regulations"--published or unpublished--are
invited to furnish OAL with a citation to the opinion and, if
unpublished, a copy. Whenever a case is cited in a regulato-
ry determination, the citation is reflected in the Determina-
tions Index (see note 47, infra).

Title 1, California Code of Regulations (CCR), (formerly
known as California Administrative Code), section 121,
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subdivision (a) provides:

"'Determination' means a finding by [0OAL] as to whether
a state agency rule is a regulation, as defined in
Government Code section 11342, subdivision (b), which is
invalid and unenforceable unless it has been adopted as
a regulation and f£iled with the Secretary of State in
accordance with the [APA] or unless it has been exenmpted
by statute from the requirements of the [APAI."
[Emphasis added.]

This and other OAL regulations are indexed in the annual
APA/OAL regulations booklet, available at no cost from OAL.

The Requester specifically stated that he was not challenging
Chapters 200, 500, 600, 700 or 950 of the Case Records
Manual; therefore, OAL did not review these chapters for
purposes of this Determination.

Government Code section 11347.5 provides:

"{a) No state agency shall issue, utilize, enforce, or ate-
tempt to enforce anv guideline, criterion, bulletin, manual,
instructicn, order, standard of general application, or other
rule, which is a requlation as defined in subdivision (b) of
Section 11342, unless the quideline, ¢riterion, bulletin,
manual, instruction, order, standard of general application,
or other rule has been adopted as a requlation and filed with
the Secretary of State pursuant to this chapter.

"(b) If the office is notified of, or on its own, learns of
the issuance, enforcement of, or use of, an agency guideline,
criterion, bulletin, manual, instruction, order, standard of
general application, or other rule which has not been adopted
as a regulation and filed with the Secretary of State pursu-
ant to this chapter, the office may issue a determination as
to whether the guideline, criterion, bulletin, manual, in-
struction, order, standard of general application, or other
rule, is a regulation as defined in subdivision (b) of Sec-
tion 11342.

"(c) The office shall do all of the following:

1. File its determination upon issuance with the
Secretary of State.

2. Make its determination known to the agency, the
Governor, and the Legislature.

3. Publish a summary of its determination in the
California Regulatory Notice Register within 15
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days of the date of issuance.

4, Make its determination available to the public and
the courts.

"(d) Any interested person may obtain judicial review of a
given determination by filing a written petition requesting
that the determination of the office be modified or set
aside. A petition shall be filed with the court within 30
days of the date the determination is published,

"(e) A determination issued by the office pursuant to thisg
section shall not be considered by a court, or by an adminis-
trative agency in an adjudicatory proceeding if all of the
following occurs:

1. The court or administrative agency proceeding
involves the party that sought the determination
from the office.

2. The proceeding began prior to the party's request
for the office's determination.

3. At issue in the proceeding is the guestion of
whether the guideline, criterion, bulletin, manual,
instruction, order, standard of general appllca~
tion, or other rule which is the legal basis for
the adjudicatory action is a requlation as defined
in subdivision (b) of Section 11342." [Emphasis
added to highlight key language.]

As we have indicated elsewhere, an OAL determination pursuant
to Government Code section 11347.5 is entitled to great
weight in both judicial and adjudicatory administrative
proceedings. See 1986 OAL Determination No. 3 (Board of
Equalization, May 28, 1986, Docket No. 85-004), California
Administrative Notice Reglster 86, No. 24-Z, June 13, 1986,

p. B=-22:; typewritten version, pp. 7-8: Culllqan Water Condl-
tioning of Bellflower, Inc. v. State Board of Equalization
(1976) 17 Cal.3d 86, 94, 130 Cal. Rptr. 321, 324~325
(1nterpretatlcn of statute by agency charged with its en-
forcement is entitled to great weight). The Legislature's
special concern that CAL determinations be given appropriate
weight in other proceedings is evidenced by the directive
contained in Government Code section 11347.5, subdivision
(c): "The office ghall . . . [m]ake its determination avail-
able to . . . the courts." [Emphasis added.]

Note Concerning Comments and Responses

In general, in order to obtain full presentation of contraste-
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ing viewpoints, we encourage not only affected rulemaking
agencies but also all interested parties to submit written
comments on pending regquests for regulatory determination.
See Title 1, CCR, sections 124 and 125. The comment submit-
ted by the affected agency is referred to as the "Response.“
If the affected agency concludes that part or all of the
challenged rule is in fact an "underground regulation," it
would be helpful, if circumstances permit, for the agency to
concede that peint and to permit OAL to devote its resources
to analysis of truly contested issues.

In the matter at hand, no public comments were submitted to
OAL. On January 17, 1989, the Department submitted a
Response to the Request for Determination, which was
considered in making this Determination.

If an uncodified agency rule is found to violate Government
Code section 11347.5, subdivision (a), the rule in question
may be validated by formal adoption "as a regulation®
(Government Code section 11347.5, subd. (b)) (emphasis added)
or by incorporation in a statutory or constitutional provi-
sion. See also California Ccastal Commission v. Quanta
Investment Corporation (1980) 113 Cal.App.3d 579, 170
Cal.Rptr. 263 (appellate court authoritatively construed
statute, validating challenged agency interpretation of
statute.)

Pursuant to Title 1, CCR, section 127, this Determination
shall become effective on the 30th day after filing with the
Secretary of State. This Determination was filed with the
Secretary of State on the date shown on page 19.

We refer to the portion of the APA which concerns rulemaking
by state agencies: Chapter 3.5 of Part 1 ("Office of Admin-
istrative Law") of Division 3 of Title 2 of the Government
Code, sections 11340 through 11356.

Penal Code section 5000.

Enomoto v. Brown (1981) 117 Cal.App.3d 408, 414, 172
Cal.Rptr. 778, 781.

Penal Code section 5054.

We discuss the affected agency's rulemaking authority (see
Gov. Code, sec. 11349, subd. (b)) in the context of reviewing
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a Request for Determination for the purposes of exploring the
context of the dispute and of attempting to ascertain whether
or not the agency's rulemaking statute expressly requires APA
compliance. If the affected agency should later elect to
submit for OAL review a regulation proposed for inclusion in
the California Code of Regulations, CAL will, pursuant to
Government Code section 11349.1, subdivision (a), review the
proposed regulation in light of the APA's procedural and
substantive requirements.

The APA requires all proposed regulations to meet the six
substantive standards of Necessity, Authority, Clarity,
Con51stency, Reference, and Nonduplication. ©OAL dces npt
review alleged "underground regulations" to determine whether
or not they meet the six substantive standards applicable to
regulations proposed for formal adoption.

The qguestion of whether the challenged rule would pass muster
under the six substantive standards need not be decided until
such a regulatory filing is submitted to us under Government
Code section 11349.1, subdivision {(a). At that time, the
filing will be carefully reviewed to ensure that it fully
complies with all applicable legal requirements.

Comments from the public are very helpful to us in our review
of proposed regulations. We encourage any person who detects
any sort of legal deficiency in a proposed regulation to file
comments with the rulemaking agency during the 45-day public
comment period. (Only persons who have formally requested
notice of proposed regulatory actions from a specific rule-
making agency will be mailed copies of that specific agency's
rulemaking notices.) Such public comments may lead the rule-~
making agency to modify the proposed regulation.

If review of a duly-~filed public comment leads us to conclude
that a regulation submitted to OAL does not in fact satisfy
an APA requirement, OAL will disapprove the regulation.

(Gov. Code, sec. 11349.1.)

Government Code section 11342, subdivision (a). See Govern-
ment Code sections 11343 and 11346. See also 27 Ops.Cal.
Atty.Gen. 56, B9 (1956).

See Poschman v. Dumke (1973} 31 Cal.App.3d 932, 943, 107
Cal.Rptr. 596, &03.

California Optometric Association v. Lackner (1976) 60

Cal.App.3d 500, 511, 131 Cal.Rptr. 744, 751.
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1id.

As listed in Administrative Manual, chapter 200, section 240,
effective 5-18~84,

The Case Records Manual is over 900 pages in length; the
challenged sections of the Manual at issue in this Determina-
tion are approximately 85 pages in length; the Manuals in
toto take up about five to six feet of shelf space.

This language first appeared in the CCR in May of 197s.
(California Administrative Notice Register 76, No. 19, May 8,
1976, p. 401.) The Preface, and the quotatzon, were prlnted
in the CCR in response to the legislative requirement stated
in section 3 of Statutes of 1975, chapter 1160, page 2876
(the uncodified statutory language acccmpanying the 1976
amendment to Penal Code section 5058). As shown by the
dates, this language was added to the CCR prior to the deci-
sion in Armistead v. State Personnel Board ((1978} 22 Cal.3id
198, 149 Cal.Rptr. 1) and subsequent case law, prior to the
creation of OAL, and prior to the enactment of Government
Code section 11347.5.

See Administrative Manual section 242(d).

The Department is currently in the process of reviewing all
existing procedural manuals and operations plans, with the
cbjective of (1) transferring all requlatory material from
manuals into the CCR, (2) compbining all six existing manuals
into a single more concise "Operatlons Manual," and (3)
eliminating the dupllcatlve material in the local "operatlons
plans " while retaining in these plans material concerning
unigue local conditions.

Pursuant to the Requester's regquest, OAL waived the filing
requirement that the Requester submit a copy of the chal-
lenged rule due to its length, alleged unavailability to the
Requester, and the Requester's alleged lndlgent status. The
fact that OAL has a copy of the Manual in its library was
also considered in granting the request.

The following is a list of sections challenged by the
Requester--but not reviewed by OAL--because these particular
sections (as provided by the Requester) have a different
revision date than the sections in OAL's copy of the Manual.
If the Requester wishes OAL to review these sections, he nmust
submit another request for determination and provide a copy
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OAL'S REVISION

SECTICNS REVISION DATE DATE

465, 466, 467, 469, 10/24/79 4/22/80

467, 469, 470, 471,

472

800 (f) 3/31/81 2/1/82

811(b), (¢}, (&), 3/31/81 11/17/78

(e}, and (g), 8lz(a)

and (b), 81l3{a), 8l4(a)

815, 8l6(b), (c), (4},

and (f), 825(a), 830,

831(a) and (b)

831(d) (3) and (d) (4) 3/31/81 10/24/79

1003 (b) 3/16/81 9/2/81

1006 (c) 9/2/81 3/16/81
1071 (k) (5) (1) and 4/22/80 not in OAL's copy
(b) (5) (2)

1078 11/17/78 not in OAL's copy
1082 (c) 11/17/78 9/23/83

1163, 1l64(a) and 3/16/81 11/17/78

(d)

NOTE: Sections 1002 and 1053 were previously challenged in

1988 OAL Determination No. 19, and therefore were not recon-
sidered in this Determination. See note 36, infra.

AB 1270(Sieroty/1971).
SB 1088 (Nejedly/1973).

American Friends Service Committee v. Procunier (1973) 33
Cal.App.3d 252, 109 Cal.Rptr. 22.

All three bills also concerned the Adult Authority (now the
Board of Prison Terms). We will not discuss that facet of
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the legislation.

AB 1282 (Sieroty/1975}.

Section 3 of Statutes of 1975, chapter 1160, page 2876,

Stoneham v. Rushen (Stoneham I) (1982) 137 Cal.App.3d 729,
188 Cal.Rptr. 130; Stoneham v. Rushen (Stoneham II) (1%984)
156 Cal.app.3d 302, 203 cal.Rptr. 20.

Hillery v. Rushen (9th Cir. 1983} 720 F.2d 1132; Faunce V.
Denton (1985) 167 Cal.App.3d 191, 213 Cal.Rptr. 122.

These adverse decisions concerning regulatory "second tier®
material have not been unexpected. The author of the suc-
cessful 1975 bill rejected an amendment proposed by the De~
partment which would have specifically excluded the statewide
procedural manuals from the APA adoption requirement. Later,
a Youth and Adult Correctional Agency bill analysis dated May
5, 1981, unsuccessfully opposed AB 1013, the bill which re-
sulted in the enactment of Government Code section 11347.5.
This analysis contained a warning that the proposed legisla-
tion "could result in a great part of ocur [i.e., Department
cf Corrections'] procedural manuals g01ng under the Adminis-
trative Procedure Act process .

1987 OAL Determination No. 3 (Department of Corrections,
March 4, 1987, Docket No. 86-009), California Administrative
Notice Register 87, No. 12~2, March 20, 1987, p. B=74,

1987 OAL Determination No. 15 (Department of Corrections,
November 19, 1987, Docket No. 87~004), California Administra-
tive Notice Register 87, No. 49-Z, December 4, 1987, p. 872
(sections 7810-~7817, Administrative Manual); 1988 OAL Deter-
mination No. 2 (Department of Corrections, February 23, 1988,
Docket No. 87-008), California Regulatory Notice Register 88,
No,10-Z, March 4, 1988, p. 720 (chapters 2900 and 6500,
sections 6144, Administrative Manual); 1988 OAL Determination
No. 6 (Department of Corrections, April 27, 1988, Docket No.
87-012), California Regulatory Notice Register 88, No. 20-%,
May 13, 1988, p. 1682 (Chapter 7300, Administrative Manual).

Portions of the above noted chapters and sections were found
not to be "regulations."
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1988 CAL Determination No. 19 (Department of Corrections,
November 18, 1988, Docket No. 87-026), California Regulatory
Notice Register 88, No. 49-Z, December 2, 1988, p. 3850
(subsections 1002(b) and (c¢), and 1053(b) of the Case Records
Manual were found to be regulatory; subsections 10C2{a} and
(d), and 1053 (a) were found not teo be regulatory).

Register 88, No. 49-Z, p. 3849.

Agency's Response, p. 1.

See Faulkner v. California Toll Bridge Authority (1953) 40
Cal.2d 317, 324 (point 1); Winzler & Kelly v. Department of

Industrial Relations (1981) 121 Cal.App.3d4 120, 174 Cal.Rptr.
744 (points 1 and 2); cases cited in note 2 of 1986 OAL
Determination No. 1. A complete reference to this earlier
Determination may be found in note 2 to today's Determina-
tion.

Roth v. Department of Veterans Affairs (1980) 110 Cal.App.3d
622, 167 Cal.Rptr. 552.

Stoneham v. Rushen I (1%82) 137 Cal.App.3d 729, 735, 188
Cal.Rptr. 130, 135; Stoneham v. Rushen II (1984) 156
Cal.App.3d 302, 309, 203 Cal.Rptr. 20, 24; Faunce v. Denton
(1985) 167 Cal.App.3d 191, 196, 213 Ccal.Rptr. 122, 125.

Below are examples of provisions of the Case Records Manual
which are either nonregulatory or are restatements of exist-
ing statutory, regulatory or case law.

1. Section 101. Background and Definition of Case.

This section provides that the Director of Corrections
has a duty to keep complete case records of all prison-
ers and that such records shall be made available to
BPT. The section specifies the the case records shall
include all information received by the director from
interested agencies and persons, and a record of diag-
nostic findings, considerations, actions and disposi-
tions with respect to classification, treatment, employ-
ment, training, and discipline as related to the insti-
tutional correctional program followed for each priscner
(Penal Code section 2081.5).

As this section indicates by its Reference citation,
this section is a restatement of Penal Code section
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2081.5. Manual section 101 neither adds to nor sub-
tracts from the basic language contained in Penal Code
section 2081.5.

Section 102. Purpose.

Section 102 describes the primary purpose for the Case
Records Manual as establishing and maintaining informa-
tion and documentation on each inmate to provide, among
other things, departmental and releasing authority staff
with comprehensive information to allow for case deci-
sions. This section is merely descriptive and informa-
tional, and thus nonregulatory.

Section 416(e) (3). This subsection provides:

"(e) The following kinds of information will be classi~
fied as confidential and will not be disclosed to the
inmate or to any person where such disclosure would
defeat the purpose of the confidential classification.

. - - .

(3) Specific medical, psychiatric or psychological
information which would, if known to the inmate, be
medically or psychologically detrimental. The
possibility of such information impairing the ef-
fectiveness of treatment or the relationship be-
tween staff and inmate, is not a valid reason for
designating records, files or information as confi-
dential.

(A) All psychological and psychiatric reports
and evaluations classified as confidential
will contain the specific reason or reasons
why that report or portions thereof should be
classified as confidential.

(B) Psychological or psychiatric reports or
evaluations that have been classified as con-
fidential but do not contain the reason for
such classification, will be referred to the
originator for proper classification. If the
originator of the report is not available, the
caseworker will refer the report to a staff
psychologist or psychiatrist to determine the
need for confidentiality."

Subsection 416(e) (3) is a restatement of the case, In re
Olson (1974) 37 Cal.App.3d 783, 788, n. 5, 112 Cal.Rptr.
579, 582, n. 5 (There is no authority for the proposi-
tion that the state has an interest in confidentiality
to protect the rehabilitative relationship established
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between the correctional staff and the inmate and his
family or acgquaintances.).

Subsection 416(e) (3) (A) is a restatement of Title 15,
CCR, section 3321(b) (3)(B). Subsection 416(e) (3) (B)
relates only to the internal management of the Depart-
ment, and thus falls within the internal management
exception.

Section 444. Statement of Disagreement.

Section 444 concerns the inmate's appeal process of the
caseworker's denial to amend the record. This section
restates Civil Code sections 1798.36 and 1798.37.

Section 801{c) quotes a small portion of Penal Code
section 2620, which concerns an order for the temporary
removal of an inmate from prlson for the inmate's ap-
pearance before a court, grand jury or magistrate. Sec~
tion 2620 requires that the order "recite the purpose
for which the person is to be brought before the court.
The latter half of Manual section 80l(c) merely prov1des
sources where such information may be sought if such
information is not included in the order, and thus is
nonregulatory.

Section 803(a). This section states that superior court
orders should be signed by a judge, bear the seal of the
court and be certified by the county clerk (two of the
three requirements will suffice). Section 803(a) re=-
states Penal Code sections 2620, 2621 and 1567; all
three sections require a signature by the judge and the
seal of the court, i1f there is one. We read the last
part of the sentence, “"two of the three reguirements
will sufflce," as instructions to departmental staff to
assist in determining the validity of such an order when
presented to the staff for the release of the inmate,
and thus it is within the internal management exception.

Section 949(e) provides that an executive order is suf-
ficient authorization to remove a prisoner from an in-
stitution for extradition purposes for a hearing to be
held in another state. This merely restates Penal Code
section 1550.1.

Section 1105( ) provides "The forms or certifications of
time spent in county jail prior to sentenc1ng are not
applicable to cases sentenced after 3/4/72. This
statement is part of the holding in In re Kapperman
(1974) 11 Cal.3d 542, 114 Cal.Rptr. 97.

Section 1008(c) states "In applying preprison credits,
the date of minimum eligible parocle, minimum and maximum
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sentence, is computed by adding the statutory period to
the date of delivery and subtracting the applicable
credits." This is the only legally tenable reading and
application of Penal Code sections 2900 and 2900.5.

Section 1042 states "Time ceases to run on a prison
sentence when an inmate is released on bail. Upon re-
turn to our custody, in the same criminal matter, the
period of time spent on bail is computed as dead time
and is not considered as time served." This section is
merely a restatement of Penal Code section 2900, subdi-
vision (c)(1).

The above is not intended as an exhaustive list of possible
restatements of existing law or nonregulatory provisions of
the challenged sections of the Case Records Manual.

Below are additicnal examples of the numerous regulatory
provisions contained in the challenged portions of the Case
Records Manual. Each provision meets both prongs of the
statutory definition of "regulation":

L.

Section 105. Central File Security. This section sets
out the procedures for handling and transporting in-
mates' central files. This section implements, inter-
prets or makes specific Penal Code section 3058, and
governs the Department's procedures for dealing with
inmates' central files. Section 105 also implements,
interprets or makes specific Civil Code sections
1798.20, 1798.21 and 1798.30 (portions of the Informa=-
tion Practices Act).

Civil Code section 1798.20 states that

"Each agency shall establish rules of conduct for
persons inveolved in the design, development, opera-
tion, disclosure, or maintenance or records con-
taining personal or confidential information and
instruct each such person with respect to such
rules and the requirements of this chapter, includ-
ing any other rules and procedures adopted pursuant
to this chapter and the remedies and penalties for
noncompliance."

Civil Code section 1798.21 provides that

"Each agency shall establish appropriate and

reasonable administrative, technical, and physical
safeguards to ensure compliance with the provisions
of this chapter, to ensure the security and confi-
dentiality of records, and to protect against an-
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ticipated threats or hazards to their security or
integrity which could result in any injury."

Civil Code section 1798.30 requires that

"Each agency shall either adopt regulations or
publish guidelines specifying procedures to be
followed in order fully to implement each of the
rights of individuals set forth in this article
[article 8]."

Section 416(e) lists the kinds of information received
for inserting into an inmate's file that will be classi=-
fied as confidential. The Requester specifically chal-
lenges section 416(e) (4) which states "Information which
another governmental agency has classified as confiden-
tial and that agency is not known to have accepted the
department's standards for confidentiality." (Emphasis
added.) The above-underlined portion of section

416(e) (4) supplements Title 15, CCR, section 3321(a) (4)
which states that "Information provided and classified
confidential by another governmental agency," will be
classified as confidential. The underlined portion of
Manual section 416(e) (4) is not required in the duly-
adopted regulation (section 3321(a) (4)).

Section 921. Notification lLetter to Federal Agency.
This section states that when a detainer is filed by a
U.S. Marshal's office, ninety days prior to an inmate's
scheduled release date, the correctional case records
manager will notify the U.S. Marshal of the district in
which the institution is located, as well as the U.S.
Marshal's office which filed the detainer. This section
governs the Department's procedures for notifying a
federal agency which has filed a detainer against an
inmate in the custody of the Department.

Section %26 (a) provides that an

"inmate being discharged or paroled from a Cali-
fornia institution may be released directly to an
agent of another parcling agency only if:

(1) The detainer is for violation of parole;
and

(2) The inmate was legally residing in Cali-
fornia and under supervision of the Parole and
Community services Division Interstate Unit at
the time of his incarceration on the Califor-
nia term."

The Department did not provide, nor were we able to find
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existing law that set forth the above conditions before
an inmate could be released into the custody of another
paroling agency. We conclude that section 926(a) imple-
ments, interprets or makes specific Penal Code section
5058.

5. Section 1005(a) (section 1005 is titled "In re Kapperman
Credit) states that "It is the responsibility of the
inmate/parolee to initiate the request for such credits
and to deliver the completed forms (original and one) to
his caseworker (correctional counselor/parocle agent) .

« + " The Kapperman court did not specify whe is re-
spon51ble for initiating review of records for applica-
tion of Kapperman credits (credit for time in custody
prior to commencement of sentence), but held that equal
protection required that Penal Code section 2900.5
credits (credit for time in custody prior to commence-
ment of sentence) were to be applied retroactively.
Therefore, section 1005(a) implements, interprets or
makes specific Penal Code section 2900.5 and In re
Kapperman.

Subsection 321(c) (2) states that "The correctional case re-
cords manager of the institution or parole region is respon-
sible for the determination of the status of litigation,
before transferring the case to the archives unit." We find
that subsection 321(c)(2) falls within the "internal manage-
ment" exceptlon to APA requirements and therefore was not set
forth in the text. See discussion of "internal management"

exceptlons, set forth under the "“SECOND INQUIRY" subheading,
in Part II.

Subsection 1157(b) provides: "When the notice, BPT Form
1688, 1is sent to the judge it will be addressed:

'To: The Hon. (judge's name)
Judge of the Superior Court.'!

Subsection 1157(b) is nonregulatory; it is merely informatio-
nal; an appropriate way to address a letter to a judge.

Statutes 1977, chapter 165, page 666, section 43, effective
June 29, 1977, operative July 1, 1977.

The following provisions of law may permit ruiemaklng agen-
cies to avoid the APA's requirements under some circum-
stances:

a. Rules relating only to the internal management of
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the state agency. {(Gov. Code, sec. 11342, subd.
(k) .)
b. Forms prescribed by a state agency or any instruc-

tions relatlng to the use of the form, except where
a regulation is required to implement the law under
which the form is issued. (Gov. Code, sec. 11342,
subd. (b}.)

c. Rules that "[{establish} or [fix] rates, prices or
tariffs." (Gov. Code, sec. 11343, subd. (a) 1 (1Y,

d. Rules directed to a gpecifically named person or
group of persons and which do not apply generally
throughout the state. (Gov. Code, sec. 11343,
subd. (a)({3).)

e. Legal rulings of counsel issued by the Franchise
Tax Board or the State Board of Equalization.
(Gov. Code, sec. 11342, subd. (b).)

£. Contractual provisions previously agreed to by the
complaining party. City of San Joacguin v. State
Board of Egualization (1970) 9 Cal.App.3d 365, 376,
88 Cal.Rptr. 12, 20 (sales tax allocation method
was part of a contract which plaintiff had signed
without protest); see Roth v. Department of Veter-
ans Affairs (1980) 110 Cal.App.3d 622, 167
Cal.Rptr. 552 (dictum); Nadler v. California Veter-
ans Board (1984) 152 Cal.App.3d 707, 719, 199
Cal. Rptr. 546, 553 (same): but see Government Code
section 11346 (no provision for non-statutory
exceptions to APA requirements); see International
Association of Fire Fighters v. Citv of San Leandro
(1986) 181 Cal.App.3d 179, 182, 226 Cal. Rptr. 238,
240 (contracting party not estopped from challeng-
ing legallty of "void and unenforceable" contract
provision to which party had previously agreed) ;
see Perdue v, Crocker National Bank (1985) 38
Cal.3d 913, 926, 216 Cal.Rptr. 345, 353 ("contract
of adhesion" will be denied enforcement if deemed
unduly oppressive or unconscionable).

The above is not intended as an exhaustive list of possible
APA exceptlons. Further information concerning general APA
exceptions is contained in a number of previously issued OAL
determinations. The quarterly Index of OAL Regulatory Deter-
minations is a helpful guide for locating such information.
(See "Administrative Procedure Act" entry, "Exceptions to APA
requirements" subheading.)

The Determinations Index, as well as an order form for pur-
chasing copies of 1nd1v1dual determinations, is available
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from OAL (Attn: Kaaren Morris), 555 Capitol Mall, Suite 1290,
Sacramento, CA 95814, (916) 323~-6225, ATSS 8-473-6225. The
price of the latest version of the Index is available upon
request. Also, regulatory determinations are published every
two weeks in the California Regulatory Notice Register, which
is available from OAL at an annual subscription rate of $108.

We wish to acknowledge the substantial contribution of Unit
Legal Assistant Kaaren Morris in the preparation of this
Determination.
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